§308.173

more of the applicant’s affiliates would
be unjust and contrary to the purposes
of this subpart in light of the actual re-
lationship between the affiliated enti-
ties. In such a case the net worth and
employees of the relevant affiliate or
affiliates will not be aggregated with
those of the applicant. In addition, the
Board of Directors may determine that
financial relationships of the applicant
other than those described in this para-
graph constitute special circumstances
that would make an award unjust.

(6) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[56 FR 37975, Aug. 9, 1991, as amended at 64
FR 62102, Nov. 16, 1999]

§308.173 Prevailing party.

(a) General rule. An eligible applicant
who, following an adversary adjudica-
tion has gained victory on the merits
in the proceeding is a ‘“prevailing
party”. An eligible applicant may be a
“prevailing party’ if a settlement of
the proceeding was effected on terms
favorable to it or if the proceeding
against it has been dismissed. In appro-
priate situations an applicant may also
have prevailed if the outcome of the
proceeding has substantially vindi-
cated the applicant’s position on the
significant substantive matters at
issue, even though the applicant has
not totally avoided adverse final ac-
tion.

(b) Segregation of costs. When a pro-
ceeding has presented a number of dis-
crete substantive issues, an applicant
may have prevailed even though all the
issues were not resolved in its favor. If
such an applicant is deemed to have
prevailed, any award shall be based on
the fees and expenses incurred in con-
nection with the discrete significant
substantive issue or issues on which
the applicant’s position has been
upheld. If such segregation of costs is
not practicable, the award may be
based on a fair proration of those fees
and expenses incurred in the entire
proceeding which would be recoverable
under §308.175 if proration were not
performed, whether separate or pro-
rated treatment is appropriate, and the
appropriate proration percentage, shall
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be determined on the facts of the par-
ticular case. Attention shall be given
to the significance and nature of the
respective issues and their separability
and interrelationship.

§308.174 Standards for awards.

(a) For applications filed pursuant to
5 U.S.C. 504(a)(1), a prevailing applicant
may receive an award for fees and ex-
penses unless the position of the FDIC
during the proceeding was substan-
tially  justified or special cir-
cumstances make the award unjust. An
award will be reduced or denied if the
applicant has unduly or unreasonably
protracted the proceedings. Awards for
fees and expenses incurred before the
date on which the adversary adjudica-
tion was initiated are allowable if their
incurrence was necessary to prepare for
the proceeding.

(b) For applications filed pursuant to
5 U.S.C. 504(a)(4), an applicant may re-
ceive an award unless the demand by
the FDIC was reasonable when com-
pared with the decision of the adminis-
trative law judge, the applicant has
committed a willful violation of law or
otherwise acted in bad faith, or special
circumstances make an award unjust.

[64 FR 62102, Nov. 16, 1999]

§308.175 Measure of awards.

(a) General rule. Awards will be based
on rates customarily charged by per-
sons engaged in the business of acting
as attorneys, agents, and expert wit-
nesses, even if the services were made
available without charge or at a re-
duced rate, provided that no award
under this subpart for the fee of an at-
torney or agent may exceed $125 per
hour. No award to compensate an ex-
pert witness may exceed the highest
rate at which the FDIC pays expert
witnesses. An award may include the
reasonable expenses of the attorney,
agent, or expert witness as a separate
item, if the attorney, agent, or expert
witness ordinarily charges clients sepa-
rately for such expenses. Fees and ex-
penses awarded under 5 U.S.C. 504(a)(4)
related to defending against an exces-
sive demand shall be paid only as a
consequence of appropriations paid in
advance.

(b) Determination of reasonableness of
fees. In determining the reasonableness
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